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INITIAL LENDER ISSUES

Foreclosure process: NOD, NOS, foreclosure sale, timing, Procedures for CIVIL CODE
§2924

Referral to bankruptcy counsel
Filing and scheduling of relief from stay motions
Grounds for relief from the stay

362(d)(1)
362(d)(2)

Prayer in Motion
Waiver of  4001(a)(3)
Extraordinary relief attachment
Binding upon conversion
Annulment

PROPER RESPONSE TO RFS MOTION

Chapter 7
Equity (%- In re: Mellor 734 F.2d 1396, 1400-01 (9th Cir.1984), equity cushion
Chapter 13: equity is not an issue, post petition mortgage payments, plan

payments
Request for adequate protection order - be specific in your requested terms.
Form Response
No declaration by the debtor’s attorney
Attach admissible evidence
Requirement of “Judge's” copy, CRITICAL********
Before 2 weeks - by mail
Within 2 weeks of hearings-overnight or personal delivery
Contacting creditor’s atty:  benefits of networking with each other (we have a

small, friendly Bar) (use emails, phone calls)
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Red Herrings:
Standing
Copy of the note
MERS

TENTATIVE RULINGS

Preparation
Review of tentative rulings on the Court’s web page

ATTORNEY APPEARANCES

Checking in at the hearing
Communication; meet and confer

HIJACKING BANKRUPTCY CASES

A debtor files a valid and legitimate Bankruptcy case.  It has always been a Chapter 7 or
13, not a Chapter 11.  While the bankruptcy is pending, unknown third parties transfer an interest
in a home to the Debtor.  The Debtor is unaware of the transfer and has no knowledge of the
home.  The Debtor has never owned the home and has no information about the home.  The
purpose of the transfer is a rent skimming scheme; the person who orchestrated the transfer is
very likely receiving “rent” from the owner of the home, and is using the stay to prevent the
lender for foreclosing.  Similar fact patterns have been around for 20 years, however this new
scheme, using a legitimate bankruptcy, is relatively new.  

As a result of the transfer, the lender on the home takes the position that the Debtor’s
automatic stay applies to this home.  The lender thus file the motion for relief from the stay, and
naturally alleges that the bankruptcy petition was filed in bad faith.  The lender also seeks so
called in rem relief pursuant to the Central District’s Extraordinary Relief Attachment to that
Motion.

What should the Debtor and the Debtor’s attorney do?  Well, first, speak with the debtor
to confirm the debtor has no knowledge of (1) the property; and (2) the transfer.  Assuming both
are accurate, a timely opposition to the Motion must be filed, and should emphasize that the
debtor has no knowledge of (1) the property; and (2) the transfer.  The Debtor’s attorney may
want to contact the lender’s attorney, explain this to him or her, and perhaps enter into a
stipulation for relief from the stay.  Any order or stipulation , from the debtor’s perspective,
should contain a provision that the Court makes no finding of bad faith or improper conduct by
the debtor in this regard.

If an opposition is not filed, the Court can make a finding of bad faith.  And if that occurs,
it could be the “law of the case” and could have significant ramifications for the debtor in the
future of this case.   The law of the case doctrine states that the decision of an appellate court on
a legal issue must be followed in all subsequent proceedings in the same case." Herrington v.
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County of Sonoma, 12 F.3d 901, 904 (9th Cir. 1993) (quoting Maag v. Wessler, 993 F.2d 718,
720 n.2 (9th Cir. 1993)). Although the observance of the doctrine is considered discretionary, this
court has ruled that the prior decision should be followed.  It could be argued that not filing an
opposition to such a motion could be considered malpractice.

One must assume the debtor does not care if the lender forecloses, and that should be
communicated to the lender’s attorney and the Court.  You can expect that once, you see the first
motion, there surely will be more to follow.  So, once the first motion is received, the above
action by the debtor must be accomplished.  For otherwise, the Court may conclude that this is a
bad faith case, and of course that will not bode well for the debtor in future court hearings.  And,
in a worse case scenario, if the Court dismisses the case, then the debtor is faced with filing a
new case, and the attendant issues with Section 362©, and the fact that the stay is applicable for
the first 30 days unless the Court hears and concludes, within those 30 days, a motion to continue
the stay and overcoming the presumption that the 2  case is filed in bad faith.nd

An additional problem that arises for the debtor is under Section 109(g)(2).  Here, if the
motion is filed, and if thereafter the debtor files a voluntarily dismissal, the dismissal is
statutorily with prejudice for 180 days.  Needless to say, this can and most likely will create an
enormous problem for the Debtor.

MERS ISSUES:

1. In re Gomes, Ca Ct of Appeal 2/2011.   
The role of MERS is central to the issues in this appeal.  As case law explains,"MERS is

a private corporation that administers the MERS System, a national electronic registry that tracks
the transfer of ownership interests and servicing rights in mortgage loans.  Through the MERS
System, MERS becomes the mortgagee of record for participating members through assignment
of the members' interests to MERS.  MERS is listed as the grantee in the official records
maintained at county register of deeds offices. The lenders retain the promissory notes, as well as
the servicing rights to the mortgages. The lenders can then sell these interests to investors
without having to record the transaction in the public record.  MERS is compensated for its
services through fees charged to participating MERS members."  (Mortgage Elec. Registration
Sys. v. Nebraska Dept. of Banking & Fin. (2005) 270 Neb. 529, 530 [704 N.W.2d 784, 785].)"A
side effect of the MERS system is that a transfer of an interest in a mortgage loan between two
MERS members is unknown to those outside the MERS system."  (Jackson v. Mortgage Elec.
Registration Sys., Inc. (Minn. 2009) 770 N.W.2d 487, 491.)

The Demurrer Was Properly Sustained  1.Gomes Has Not Identified a Legal Basis for an
Action to Determine Whether MERS Has Authority to Initiate a Foreclosure Proceeding
California's nonjudicial foreclosure scheme is set forth in Civil Code sections 2924through
2924k, which "provide a comprehensive framework for the regulation of a nonjudicial
foreclosure sale pursuant to a power of sale contained in a deed of trust."(Moeller v. Lien (1994)
25 Cal.App.4th 822, 830 (Moeller ).)  "These provisions cover every aspect of exercise of the
power of sale contained in a deed of trust."  (I. E. Associates v. Safeco Title Ins. Co. (1985) 39
Cal.3d 281, 285.)  "The purposes of this comprehensive scheme are threefold:  (1) to provide the
creditor/beneficiary with a quick, inexpensive and efficient remedy against a defaulting
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debtor/trustor; (2) to protect the debtor/trustor from wrongful loss of the property; and (3) to
ensure that a properly conducted sale is final between the parties and conclusive as to a bona fide
purchaser."(Moeller , at p. 830.)  "Because of the exhaustive nature of this scheme, California
appellate courts have refused to read any additional requirements into the non-judicial
foreclosure statute."  (Lane v. Vitek Real Estate Industries Group (E.D. Cal. 2010) 713F.Supp.2d
1092, 1098; see also Moeller , at p. 834 ["It would be inconsistent with the comprehensive and
exhaustive statutory scheme regulating nonjudicial foreclosures to incorporate another unrelated
cure provision into statutory nonjudicial foreclosure proceedings."].)

By asserting a right to bring a court action to determine whether the owner of the Note
has authorized its nominee to initiate the foreclosure process, Gomes is attempting to interject the
courts into this comprehensive nonjudicial scheme.  As Defendants correctly point out, Gomes
has identified no legal authority for such a lawsuit.  Nothing in the statutory provisions
establishing the nonjudicial foreclosure process suggests that such a judicial proceeding is
permitted or contemplated.  In his declaratory relief cause of action, Gomes sets forth the
purported legal authority for his first cause of action, alleging that Civil Code section
2924,subdivision (a), by "necessary implication," allows for an action to test whether the person
initiating the foreclosure has the authority to do so.  We reject this argument. Section 2924,
subdivision (a)(1) states that a "trustee, mortgagee, or beneficiary, or any of their authorized
agents" may initiate the foreclosure process.  However, nowhere does the statute provide for a
judicial action to determine whether the person initiating the foreclosure process is indeed
authorized, and we see no ground for implying such an action.  (See Lu v. Hawaiian Gardens
Casino, Inc. (2010) 50 Cal.4th 592, 596 [legislative intent, if any, to create a private cause of
action is revealed through the language of the statute and its legislative history].)  Significantly,
"[n]onjudicial foreclosure is less expensive and more quickly concluded than judicial foreclosure,
since there is no oversight by a court, '[n]either appraisal nor judicial determination of fair value
is required,' and the debtor has no post sale right of redemption."  (Alliance Mortgage Co. v.
Rothwell (1995) 10 Cal.4th 1226, 1236.)  The recognition of the right to bring a lawsuit to
determine a nominee's authorization to proceed with foreclosure on behalf of the note holder
would fundamentally undermine the nonjudicial nature of the process and introduce the
possibility of lawsuits filed solely for the purpose of delaying valid foreclosures.

Gomes appears to acknowledge that California's nonjudicial foreclosure law does not
provide for the filing of a lawsuit to determine whether MERS has been authorized by the holder
of the Note to initiate a foreclosure.  He argues, however, that we should nevertheless interpret
the statute to provide for such a right because the "Legislature may not have contemplated or had
time to fully respond to the present situation."  That argument should be addressed in the first
instance to the Legislature, not the courts. Because California's nonjudicial foreclosure statute is
unambiguously silent on any right to bring the type of action identified by Gomes, there is no
basis for the courts to create such a right.  We therefore conclude that the trial court properly
sustained Defendants' demurrer to the first and second causes of action in Gomes's complaint.”

The Ca Supreme Ct refused Cert. 

2. Ferguson v. Avelo Mortgage, LLC - Cal.App. 2 Dist. Jun. 1, 2011) --- Cal.Rptr.3d ---,
2011 WL 2139143, June 1, 2011, Cite as B223447
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A quiet title action based on a claim of wrongful foreclosure requires the plaintiff to plead
a tender of funds before seeking to set aside the foreclosure sale.  .  The so-called "tender rule"
provides that the borrower generally cannot set aside a foreclosure unless he or she tenders the
full amount owed on the loan.  This of courses poses a substantial obstacle for many plaintiffs.
The rationale behind this rule is that a borrower should not be able to avoid foreclosure when the
borrower cannot pay his or her debt and any procedural errors could be cured.  In Ferguson, the
Court of Appeal again affirmed the tender rule and, by doing so, took an additional step favorable
to lenders.

“Here, appellants sought to quiet title against respondents and set aside the trustee sale at
which respondents purchased the property. In order to state a viable cause of action for quiet title,
a complaint must include: “(a) A description of the property that is the subject of the action. . . .
[¶] (b) The title of the plaintiff as to which a determination under this chapter is sought and the
basis of the title. . . . [¶] © The adverse claims to the title of the plaintiff against which a
determination is sought. [¶] (d) The date as of which the determination is sought. . . . [¶] (e) A
prayer for the determination of the title of the plaintiff against the adverse claims.” (Code Civ.
Proc., § 761.020.) To bring an action to quiet title a plaintiff must allege he or she has paid any
debt owed on the property. (Shimpones v. Stickney (1934) 219 Cal. 637, 649 [“[A] mortgagor
cannot quiet his title against the mortgagee without paying the debt secured.”].)

The power of sale in a deed of trust allows a beneficiary recourse to the security without
the necessity of a judicial action. (See Melendrez v. D & I Investment, Inc. (2005) 127
Cal.App.4th 1238, 1249.) Absent any evidence to the contrary, a nonjudicial foreclosure sale is
presumed to have been conducted regularly and fairly. (Civ. Code, Section 2924.) However,
irregularities in a nonjudicial trustee’s sale may be grounds for setting it aside if they are
prejudicial to the party challenging the sale. (See Lo v. Jensen (2001) 88 Cal.App.4th 1093,
1097-1098; see also Angell v. Superior Court (1999) 73 Cal.App.4th 691, 700 [“‘.In order to
challenge the sale successfully there must be evidence of a failure to comply with the procedural
requirements for the foreclosure sale that caused prejudice to the person attacking the sale.’”].)
Setting aside a nonjudicial foreclosure sale is an equitable remedy. (Lo v. Jensen, supra, 88
Cal.App.4th at p. 1098 [“A debtor may apply to a court of equity to set aside a trust deed
foreclosure on allegations of unfairness or irregularity that, coupled with the inadequacy of price
obtained at the sale, mean that it is appropriate to invalidate the sale.”].) A court will not grant
equitable relief to a plaintiff unless the plaintiff does equity. (See Arnolds Management Corp. v.
Eischen (1984) 158 Cal.App.3d 575, 578-579; see also 13 Witkin, Summary of Cal. Law (10th
ed. 2005) Equity. 6, pp. 286-287.) Thus, “It is settled that an action to set aside a trustee’s sale for
irregularities in sale notice or procedure should be accompanied by an offer to pay the full
amount of the debt for which the property was security.” (Arnolds Management Corp. v. Eischen,
supra, 158 Cal.App.3d at p. 578; see also FPCI RE-HAB 01 v. E & G Investments, Ltd. (1989)
207 Cal.App.3d 1018, 1022 [rationale behind tender rule is that irregularities in foreclosure sale
do not damage plaintiff where plaintiff could not redeem property had sale procedures been
proper].)

However, a tender may not be required where it would be inequitable to do so. (See
Onofrio v. Rice (1997) 55 Cal.App.4th 413, 424; see also Dimock v. Emerald Properties (2000)
81 Cal.App.4th 868, 876-878 [when new trustee has been substituted, subsequent sale by former
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trustee is void, not merely voidable, and no tender needed to set aside sale].) Specifically, ¡°.if
the [plaintiff.s] action attacks the validity of the underlying debt, a tender is not required since it
would constitute an affirmation of the debt.”. (Onofrio v. Rice, supra, 55 Cal.App.4th at p. 424.)

The role of MERS is central to the issues in this appeal. “„MERS is a private corporation
that administers the MERS System, a national electronic registry that tracks the transfer of
ownership interests and servicing rights in mortgage loans. Through the MERS System, MERS
becomes the mortgagee of record for participating members through assignment of the members.
interests to MERS. MERS is listed as the grantee in the official records maintained at county
register of deeds offices. The lenders retain the promissory notes, as well as the servicing rights
to the mortgages. The lenders can then sell these interests to investors without having to record
the transaction in the public record. MERS is compensated for its services through fees charged
to participating MERS members..” (Gomes v. Countrywide Home Loans, Inc. (2011) 192
Cal.App.4th 1149, 1151 (Gomes v. Countrywide), quoting Mortgage Electronic Registration
Systems, Inc. v. Nebraska Dept. of Banking & Finance (Neb. 2005) 704 N.W.2d 784, 785.)

3. In Re Veal, (9  Cir BAP 2011)  TH

This case deals with the standing issue by a mortgage lender in a motion for relief from
the stay, and a claim objection by the debtor.  It appears that a large part of the problem was
caused by the paperwork filed by the lender and or the lender's attorney.  Not to criticize, but
filing a one page response, with no declaration, to a claim objection by the lender, is likely not a
prudent course of conduct.

Another problem was that, for the same loan, Wells Fargo was the name of the Movant
for the Motion For Relief From The Stay, however American Home Mortgage filed the Claim. 

Standing is a legal issue that we review de novo. Wedges/Ledges of Cal., Inc. v. City of
Phoenix, 24 F.3d 56, 61 (9th Cir. 1994); Kronemyer v. Am. Contractors Indem. Co. (In re
Kronemyer), 405 B.R. 915, 919 (9  Cir. BAP 2009).  th

A. Standing in Mortgage Cases
A federal court may exercise jurisdiction over a litigant only when that litigant meets

constitutional and prudential standing requirements. Elk Grove Unified Sch. Dist. v. Newdow,
542 U.S. 1, 11 (2004). Standing is a “threshold question in every federal case, determining the
power of the court to entertain the suit.” Warth v. Seldin, 422 U.S. 490, 498 (1975). See also
Arizona Christian Sch. Tuition Org. v. Winn, 131 S. Ct. 1436, 1442 (2011); City of Los Angeles
v. County of Kern, 581 F.3d 841, 845 (9th Cir. 2009).

Constitutional standing requires an injury in fact, which is caused by or fairly traceable to
some conduct or some statutory prohibition, and which the requested relief will likely redress.
Winn, 131 S. Ct. at 1442; Sprint Commc’ns Co. v. APCC Servs., Inc., 554 U.S. 269, 273-74
(2008); United Food & Comm’l Workers Union Local 751 v. Brown Grp., Inc., 517 U.S. 544,
551 (1996).

Even though Wells Fargo and AHMSI may meet the constitutional minima for standing,
this determination does not end the inquiry. They must also show they have standing under
various prudential limitations on access to federal courts. Prudential standing “‘embodies
judicially self-imposed limits on the exercise of federal jurisdiction.’” Sprint, 554 U.S. at 289
(quoting Elk Grove, 542 U.S. at 11); County of Kern, 581 F.3d at 845.  In this case, one
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component of prudential standing is particularly applicable. It is the doctrine that a plaintiff must
assert its own legal rights and may not assert the legal rights of others. Sprint, 554 U.S. at 289;
Warth, 422 U.S. at 499; Oregon v. Legal Servs. Corp., 552 F.3d 965, 971 (9th Cir. 2009).

This formulation of the prudential standing doctrine, however, conflates somewhat with
the real party in interest doctrine found in Rule 7017. While at least one prominent 10 authority
maintains that the third party standing doctrine and the real party in interest requirement are
legally distinct, 6A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice
and Procedure, Civil § 1542 (3d ed. 2010), another authority succinctly summarizes the practical
distinction: “Generally, real parties in interest have standing, but not every party who meets the
standing requirements is a real party in interest.” 4 Moore’s Federal Practice § 17.10[1], at
p.17-15 (3d ed. 2010) (footnotes omitted). As a result, if neither Wells Fargo nor AHMSI is a
real party in interest, we need not parse the remaining differences between standing and real party
in interest status. We thus concentrate on real party in interest status and whether Wells Fargo or
AHMSI met their burden of demonstrating that they qualified as real parties in interest.11 4. Real
Party in Interest Status and Its Policies Civil Rule 17(a)(1) starts simply: “An action must be
prosecuted in the name of the real party in interest.”

4. Stebley v. Litton Loan Servicing, LLP - November 30, 2011, publication ordered
December 29, 2011, Third District, Cite as 2011 S.O.S. 7099

Civil Code Sec. 2923.5, prohibiting a residential lender from foreclosing without first
contacting the borrowers to explore alternatives to a forced sale of the property, does not provide
relief after a sale takes place. A party seeking to set aside a foreclosure sale must, under equitable
principles, make a full tender of arrearages. A mere offer to tender will not satisfy the
requirement.

Allegations that defendants--mortgage lenders and servicers--stopped considering
alternatives to foreclosure and abruptly foreclosed without informing plaintiffs or their counsel of
any decision regarding loan modification or other alternative--and that they did so with
knowledge that one of the plaintiffs was a dependent adult--were insufficient to plead a statutory
claim for abuse of a dependent adult in the absence of facts showing that defendants made a
"wrongful use" of the property.
    

5. In re Salazar, Dist Ct. S. Dist of Ca. March 2012.   
“U.S. Bank presents five issues on appeal: (1) Did the bankruptcy court abuse its

discretion in denying U.S. Bank’s motion for relief from the automatic stay?; (2) Did the
bankruptcy court err in concluding that the debtor retains an equitable interest in the real property
after recordation of a trustee’s deed following a nonjudicial foreclosure under a deed of trust
encumbering the property?; (3) Did the bankruptcy court err in concluding that § 2932.5 applies
to deeds of trust and requires recordation of an assignment of the beneficial interest in a deed of
trust before commencement or conclusion of a nonjudicial foreclosure of a deed of trust?; (4) Did
the bankruptcy court err in concluding that MERS lacked authority to initiate and direct the
trustee to conduct a nonjudicial foreclosure under a deed of trust designating MERS as nominee
beneficiary?; and (5) Did the bankruptcy court err in concluding that cause does not exist for
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relief from the automatic stay under 11  U.S.C. § 362(d)(1) or § 362(d)(2)? 
The bankruptcy court’s decision denying U.S. Bank relief from the automatic stay trickles

down from its finding that § 2932.5 applies to both mortgages and deeds of trust. See Salazar,
448 B.R. at 819. Section 2932.5 provides: 
Where a power to sell real property is given to a mortgagee, or other encumbrancer, in an
instrument intended to secure the payment of money, the power is part of the security and vests
in any person who by assignment becomes entitled to payment of the money secured by the
instrument. The power of sale may be exercised by the assignee if the assignment is duly
acknowledged and recorded.

Thus, whether § 2932.5 also applies to deeds of trust is the linchpin of this appeal. For the
following reasons, the Court finds that § 2932.5 does not apply to deeds of trust. In Calvo, the
plaintiff sued HSBC Bank and MERS, its agent and nominal beneficiary under a deed of trust
recorded against the plain tiff’s residence. Calvo, 199 Cal. App. 4th at 120. The deed of trust
granted title to the plaintiff’s residence to the trustee, in trust, with the power of sale. Id. The
deed of trust also stated: “MERS (as nominee for Lender and Lender’s  successors and assigns)
has the right: to exercise any or all of those interests, including, but not limited to, the right to
foreclose and sell the Property; and to take any action required of Lender including, but not
limited to, releasing and canceling the Security Instrument.” Id. at 120-21. These are the exact
same rights granted by the DOT to the trustee and MERS, respectively, in this case. The plaintiff
argued, like Salazar, that the foreclosure was void and should be set aside because HSBC Bank,
which bought the plaintiff’s residence at a foreclosure sale, “invoked the power of sale without
complying with the requirement of section 2932.5 to record the assignment of the deed of trust
from the original lender to HSBC Bank.” Id. at 121. The Court of Appeal found “no merit in this
contention.” Id. It concluded that “[i]t has been established since 1908 that this statutory
requirement that an assignment of the beneficial interest in a debt secured by real property must
be recorded in order for the assignee to exercise the power of sale applies only to a mortgage and
not to a deed of trust.” Id. at 122. The Court of Appeal primarily based that conclusion on its
finding that Stockwell—which found that § 2932.5’s substantively similar predecessor statute did
not apply to a trustee’s sale—remains good law today. Id. at 122- 23 (discussing Stockwell v.
Barnum, 7 Cal. App. 413 (1908).) Furthermore, contrary to the bankruptcy court’s finding in this
case, the Court of Appeal also found that “Bank of Italy did not hold that a mortgage is the same
as a deed of trust.” Id. at 123 (discussing Bank of Italy Nat’l Trust & Savings Ass’n v. Bentley,
217 Cal. 644, 655 (1933)). Contra Salazar, 448 B.R. at 821-22 (citing Bank of Italy for the
proposition that the distinction between deeds of trust and mortgages “has been determined to be
obsolete,” particularly in the context of § 2932.5). In fact, the Calvo court explicitly found the
analysis in Salazar that § 2932.5 applies to deeds of trust unpersuasive. Calvo, 199 Cal. App. 4th
at 123 n.2. And finally, the Court of Appeal found that MERS not only had a statutory right to
initiate foreclosure proceedings on behalf of HSBC Bank, but also had the right to foreclose
under the express language of the deed of trust. Id. at 15. “In deciding an issue of state law, when
there is relevant precedent from the state’s intermediate appellate court, the federal court must
follow the state intermediate appellate court decision unless the federal court finds convincing
evidence that the state’s supreme court likely would not follow it.” Hayes v. Cnty. of San Diego,
658 F.3d 867, 870 (9th Cir. 2011) (citing Ryman v. Sears, Roebuck & Co., 505 F.3d 993, 994
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(9th Cir. 2007) (internal quotation marks omitted). There is no evidence before the Court that the
California Supreme Court would not follow Calvo. To the contrary, the California Supreme
Court denied the plaintiff’s petition for review, which suggests it would indeed follow the Court
of Appeal decision. See Calvo v. HSBC Bank USA, N.A., No. S197440 (Cal. Jan. 4, 2012).
Moreover, the Ninth Circuit has reached the same conclusion. See Caballero v. Bank of Am., No.
10-17818, 2012 WL 475766, at *1 (9th Cir. Feb. 15, 2012) (memorandum decision). It also
found “no ‘convincing evidence’ that the California Supreme Court would hold that California
Civil Code section 2932.5 applies to deeds of trust.” Id.

In sum, the Court adopts Calvo’s reasoning and is bound to follow its holding that §
2932.5 does not apply to deeds to trust. See Hayes, 658 F.3d at 870; Calvo, 199 Cal. App. 4th at
121-22. Consequently, both U.S. Bank and MERS, its nominal beneficiary and agent, are entitled
to invoke the power of sale in the DOT. See id. Furthermore, given that the bankruptcy court’s
decision is based on an erroneous conclusion of law, it abused its discretion in denying U.S.
Bank’s motion for relief from the automatic stay. See Conejo Enters., 96 F.3d at 351.”

In light of the foregoing, the Court REVERSES the bankruptcy court’s decision denying
U.S. Bank relief from the automatic stay, and REMANDS this matter to the bankruptcy court for
further proceedings consistent with this order.”  March 14, 2012

ORIGINAL NOTE:

In re Griffin (9  Cir. BAP 4/11/2012) “The creditor filed the motion for relief from theth

stay, and in the declaration asserted that: (I) it possessed the original of a note and (ii) the note
was endorsed in blank. The creditor also proffered a copy of the note as an evidentiary exhibit.
The bankruptcy court did not err in overruling the Debtor’s objection that the original note must
be produced.  To qualify as a holder of the note, the creditor had to prove that: (I) it had
possession of the note and (ii) the note was validly endorsed. Possession was proven by the
uncontroverted declaration. However, the trustee was not challenging the endorsement on the
note, only its possession. Since possession was proven by the declaration, and there was no
reason to question the content of the note, a duplicate of the note was properly admitted.

The policy underlying the requirement of producing original documents is to secure
accurate information from the contents of material writings. Thus, the general substitution of
duplicates for originals is allowed unless there is a good reason to require the original. Because
the trustee was not arguing that the original note is required to prove any inaccuracies of content,
only that it is required to show who owns it, he did not present a genuine question as to the note's
authenticity such that the original would be required.”

Also, please note that the Federal Rules of Evidence do not require a party to initially
produce the original document.  Indeed, in part the Federal Rules of Evidence so provide to avoid
unnecessary document preparation and to streamline the process of introducing evidence

PRACTICE TIP

When it comes to MERS, and whether the lender needs to produce the original
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promissory note, those issues are pretty much dead on arrival.  Most of the Courts, especially
here in California (due in no small part to the recent Ca Appellate Court decisions) no longer
require a lender to produce the original note.  Many of these issues are driven by State law, not
bankruptcy law, and based upon this, the Bankruptcy Courts are “punting” and advising debtors
and their attorneys to take these issues to the Superior Court.  Again, motions for relief from the
stay are summary proceedings, and while the lender must make a prima facie showing, it is a
relatively low threshold to meet.

A debtor will get further arguing more substantive issues, such as equity in real property
and whether payments were made.  Moreover, another, intangible, driving force behind this is the
sheer volume of cases.  With the volume of cases filed in the past 3 years greater than in the
history of the United States, the Bankruptcy Courts simply do not have the time or resources to
conduct evidentiary hearings, and repeated continued hearings, on the issue of MERS, whether a
lender is the holder in due course, or whether the lender can produce the original note.  Indeed, at
one point for a year between 2010 and 2011, in our District a new petition was filed every 3
second, 24/7.  So the volume of cases has been an important issue that has permeated throughout
many of these day-to-day issues.

JURISDICTION

In re Aheong, 276 BR 233 (9  Cir. BAP 2002).  This case holds that the court retainsth

jurisdiction to hear a motion to annul stay, even after dismissal of the case and closing of the
estate.

A cause of action for willful violation of the automatic stay survives the dismissal of the
main case.   In re Johnson (10  Cir. BAP 2008).th

CAUSE TO TERMINATE THE STAY IN CHAPTER 13 CASES

There is cause to terminate the stay when a debtor fails to make post-petition mortgage
payments in a Chapter 13 case.  In re Ellis, 60 B.R. 432 (9  Cir. BAP 1995).th

SECTION 362, RELIEF FROM THE STAY

Section 362(d)(1) provides that, “[o]n request of a party in interest and after notice and a
hearing, the court shall grant relief from the stay . . . (1) for cause, including the lack of adequate
protection of an interest in property of such party in interest.” 11 U.S.C. § 362(d)(1) (emphasis
added). Although the Bankruptcy Code does not expressly define this term, “cause” for relief
from the stay under § 362(d)(1) is determined on a case-by-case basis. Kronemyer v. Am.
Contractors Indem. Co. (In re Kronemyer), 405 B.R. 915, 921 (9th Cir. BAP 2009); Delaney-
Morin v. Day (In re Delaney-Morin), 304 B.R. 365, 369 (9th Cir. BAP 2003) (citing MacDonald
v. MacDonald (In re MacDonald), 755 F.2d 715, 717 (9th Cir. 1985). Section 362(d)(2)
authorizes the court to grant relief from the stay with respect to an act against property upon a
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finding that there is no equity and the property is not necessary for an effective reorganization in
the case. 11 U.S.C. § 362(d)(2). The party seeking relief has the burden of proof on the issue of
equity and the debtor has the burden of proof on all other issues, including the necessity of the
property for an effective reorganization. 11 U.S.C. § 362(g).

“Effective reorganization” under § 362(d)(2)(B) is interpreted to mean a “reasonable
possibility of a successful reorganization within a reasonable time.” United Sav. Ass’n of Texas
v. Timbers of Inwood Forest Assocs., Ltd., 484 U.S. 365, 376 (1988) This requires “not merely a
showing that if there is conceivably to be an effective reorganization, this property will be needed
for it; but that the property is essential for an effective reorganization that is in prospect.” Id. at
375–376 (emphasis in original). The standards for stay relief under § 362(d)(1) and (d)(2) are
independent and alternative. Can-Alta Props., Ltd. v. States Sav. Mortg. Co. (In re Can-Alta
Props., Ltd.), 87 B.R. 989, 90 (9th Cir. BAP 1988). In other words, even if the debtor establishes
that property may be necessary for an effective reorganization, the court is still authorized to
terminate the stay if “cause” exists for doing so under § 362(d)(1).”

A copy of the Central District Extraordinary Relief Attachment is attached to this outline. 
When filing a motion and when such relief is warranted, be careful to mark only the boxes that
you believe that judge will agree with and sign.  

ACTIONS THAT DO NOT VIOLATE THE STAY

The automatic stay does not prohibit requests for discovery from a debtor when the
discovery is requested for the purpose of developing a case against a third party.  In re Miller 262
B.R. 499 (9  Cir. BAP 2001).th

The IRS freeze of the debtor’s pre-petition tax refund was a temporary administrative
hold authorized under Citizens Bank of Maryland v. Stumpf, 516 U.S. 16, 116 S.Ct. 286, 133
L.Ed. 2d. 258 (1995).  In re Steines, 285 B.R. 360 (Bankr.D.N.J. 2002).

NOTICE OF FORECLOSURE ACTION AFTER RELIEF FROM THE STAY

The Debtor filed an adversary proceeding seeking to set aside the foreclosure sale of his
residence and damages arising out of the creditor's actions connected with the foreclosure. The
primary issue is whether a lender must give new notice of a foreclosure sale after a bankruptcy
case is dismissed, where a properly noticed sale that was pending at the time the bankruptcy
petition was filed was continued in accordance with state law during the pendency of the
bankruptcy case. The bankruptcy court held that new notice was not required. “We agree that
neither California nor federal law requires additional notice. Accordingly, we AFFIRM.”  In re
Nghiem 264 B.R. 557 (9  Cir. BAP 2001).  This case arguably overrules In re Tome 113 B.R.th

626 (Bankr. C.D. Cal. 1990), a decision written by the retired honorable Samuel Bufford. 
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VIOLATIONS OF THE STAY

In re Henry, 266 B.R. 457,  (Bankr. C.D. Cal. 2001); a Judge Bufford case dealing with 
repeated violations of the stay and big sanctions.  A notice sent to any department at a bank is
sufficient to put the whole bank on notice.  The case has good case citations on these issues. 
Certain contacts with a debtor by a creditor do not violate the stay, such as sending monthly
statements and coupons.  The case also discusses damages for stay and discharge violations,
including contempt of court order.

In re Stinson, 295 B.R. 109 (9  Cir. BAP 2003) “In order to receive an award forth

emotional damages under 11 USC 362(h), there must be significant economic loss caused by the
willful violation of the automatic stay. A debtor must first show a significant economic loss
caused by the stay violation and then establish that his loss caused him emotional injury.  Debtor
contends that the court's award of fees on a pro rata basis offends the "actual damages"
requirement of § 362(h). 

Section 362(h) provides that an individual injured by a willful violation of the stay "shall
recover actual damages, including costs and attorney's fees . . . ." 11 U.S.C. § 362(h). The words
"shall recover" indicate that "Congress intended that the award of actual damages, costs and
attorney's fees be mandatory upon a finding of a willful violation of the stay." Roman, 283 B.R.
at 7. A violation of the stay is willful if: "the creditor knew of the automatic stay and
intentionally performed the actions that violated the stay; and neither a good faith belief that the
creditor had a right to the property nor good faith reliance on the advice of counsel is relevant."
Barnett v. Edwards (In re Edwards), 214 B.R. 613, 620 (9th Cir. BAP 1997). 

Under the plain language of § 362(h), the injured party must be awarded the entire
amount of actual damages "reasonably incurred as a result of a violation" of the automatic stay.
Beard v. Walsh (In re Walsh), 219 B.R. 873, 876 (9th Cir. BAP 1998) (citing  Stainton v. Lee (In
re Stainton), 139 B.R. 232, 235 (9th Cir. BAP 1992)). Therefore, an award of attorney's fees
under § 362(h) must be reasonable. See Ramon, 283 B.R. at 11. 

The court awarded Debtor emotional distress damages pursuant to § 362(h) in the amount
of $13,000. On cross-appeal, Bi-Rite contends that the court erred because: (1) Debtor did not
seek any medical treatment and his distress consisted only of loss of sleep; (2) the stress stemmed
from the current litigation and not the alleged stay violation; and (3) Debtor did not suffer any
economic injury as a result of the stay violation. 
The Ninth Circuit has not spoken on the award of emotional distress damages in the § 362(h)
context, and there seems to be an embryonic division of opinion among other courts of appeal. 

The Seventh Circuit has held that emotional distress is not compensable under § 362(h) in
the absence of financial injury. See Aiello v. Providian Fin. Corp., 239 F.3d 876, 879-80 (7th Cir.
2001). It reasoned that the automatic stay protection is "financial in nature" and is not intended to
protect "peace of mind." Id. at 879. "The Bankruptcy Code was not drafted with reference to the
emotional incidents of bankruptcy . . . and the bankruptcy judges are not selected with reference
to their likely ability to evaluate claims of emotional injury." Id. The Seventh Circuit was
particularly concerned about the "potential for abuse" because "[emotional distress] [is] so easy
to manufacture." Id. at 880-81. Therefore, unless the debtor suffers a financial loss, the Seventh
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Circuit would deny emotional distress damages under § 362(h). Id. at 881. Nonetheless, the
Aiello court was careful to note that "victims of tortious infliction of emotion distress in the
course of a bankruptcy proceeding" are not without remedies because their remedies lie under
state tort law. Id. at 880. 

The First Circuit, in contrast, has held that "emotional damages qualify as 'actual
damages' under § 362(h)." Fleet Mortgage Group, Inc. v. Kaneb, 196 F.3d 265, 269 (1st Cir.
1999). There, the creditor attempted to foreclose on the debtor's property in violation of the
automatic stay by publishing a foreclosure notice in a local newspaper. The debtor testified that
as a result of the creditor's action, he "d[idn't] sleep well" and his "eating habits ha[d] changed."
Id. at 270. Further, there was a "sharp decline in social invitations and outings" after the debtor's
neighbors became aware of the foreclosure proceedings. Id. at 269. 

The First Circuit declined to address the issue of whether physical injury or corroborating
medical testimony are required to recover for emotional distress damages under § 362(h) because
the creditor failed to raise the arguments before the bankruptcy court. Id. Nonetheless, based on
the debtor's testimony, the Fleet Mortgage court affirmed the bankruptcy court's award of
emotional distress damages of $25,000. Id.  We agree with the concern expressed by the Seventh
Circuit that emotional distress claims under § 362(h) present an opportunity for abuse. We accept
as did the Seventh Circuit that under appropriate circumstances emotional distress damages may
be recovered as "actual damages" under § 362(h). "And, as we said earlier, if [the debtor] could
show that [he] had suffered a loss within the contemplation of section 362, which is to say a
financial loss, [he] might be permitted to piggyback a claim for damages for incidental emotional
distress." Aiello, 239 F.3d at 881. If the significant economic loss involves primarily attorney's
fees, the attorney's fees must primarily redress the harm caused by the stay violation. 

Initially, we note that although the court specifically rejected Aiello and adopted Fleet
Mortgage in awarding emotional distress damages of $13,000 to Debtor, case law has not
provided a meaningful standard for determining when emotional distress damages are
appropriate under § 362(h). (8) Therefore, we turn to the Restatement for guidance. Under
Restatement (2d) of Torts § 47 ("§ 47"), emotional distress may be an element of damages where
other interests have been invaded, and tort liability has arisen apart from the emotional distress: 
Where the actor's tortious conduct in fact results in the invasion of another legally protected
interest, . . . emotional distress caused either by the resulting invasion or by the conduct may be a
matter to be taken into account in determining the damages recoverable. In many instances there
may be recovery for emotional distress as an additional, or "parasitic" element of damages in an
action for such a tort.”

Where a creditor sold a car that was repossessed pre-petition with knowledge of the
bankruptcy, damages would be awarded, including for the debtor’s inconvenience and emotional
distress.  In re Alberto, 283 B.R. 370 (Bankr.N.D.N.Y.2000).

  Eskanos & Adler, P.C., v. Leetien. 309 F.3d 1210 (9  Cir. 2002). “Somkiat Leetienth

("Leetien") filed for bankruptcy. Shortly thereafter, her creditor, First Select, Inc. ("First Select"),
through its legal counsel and collection agent, Eskanos & Adler ("Eskanos"), filed in state court a
collection action against Leetien. The bankruptcy judge jointly sanctioned Eskanos and First
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Select $1,000 for willfully violating the automatic stay protection in federal bankruptcy law by
failing to timely dismiss or stay the state collection action. The district court affirmed.

Eskanos appeals, claiming that federal bankruptcy law imposes no affirmative duty to
discontinue post-petition state collection actions. Eskanos also contends that no willful violation
occurred, and that Leetien did not sustain actual damages. First Select does not appeal the district
court's order. We disagree with Eskanos and AFFIRM.  Here, we must decide for the first time
whether a party has an affirmative duty under § 362(a) to discontinue post-petition collection
actions in non-bankruptcy for or against a debtor.  It would be inconsistent with the statutory
scheme to countenance post-petition collection actions filed in state court. In providing the
automatic stay, Congress intended all claims against a debtor be brought in a single forum, the
bankruptcy court. Hillis Motors, Inc. v. Hawaii Auto. Dealers' Ass'n, 997 F.2d 581, 585 (9th Cir.
1993). The scope of protections embodied in the automatic stay is quite broad, and serves as one
of the most important protections in bankruptcy law. Id.; see also Chugach Timber Corp. v.
Northern Stevedoring & Handling Corp., 23 F.3d 241, 243 (9th Cir. 1994). Collection actions
maintained in state court threaten the proper execution of bankruptcy proceedings by exposing
the debtor's estate to multiple collection actions, undermining the debtor's ability to reorganize
her financial affairs, and jeopardizing the creditors as a class with the possibility that one creditor
will obtain payment to the detriment of all others. Hillis Motors, 997 F.2d at 585. For these
reasons we have held that the automatic stay requires an immediate freeze of the status quo by
precluding and nullifying post-petition actions. Id.   Consequently, we reject Eskanos's
interpretation that "continuation" requires additional efforts beyond sustaining an active claim.
The maintenance of an active collection action alone adequately satisfies the statutory prohibition
against "continuation" of judicial actions. Consistent with the plain and unambiguous meaning of
the statute, and consonant with Congressional intent, we hold that § 362(a)(1) imposes an
affirmative duty to discontinue post-petition collection actions.”

In re Peralta 317 B.R. 381 (9  Cir.BAP 2004).  Appellant took a hard-line approach to theth

bankruptcy automatic stay after he repossessed the debtor's vehicle.  The creditor insisted that the
debtor prove a bankruptcy case was pending before he would return her vehicle, and then the
lender quibbled for several days that the proof was insufficient.  “Now he complains that the
debtor did get something official: a $2,249.50 default judgment for willful stay violation. We
reject appellant's contention that service of a summons and complaint by first-class mail was
inadequate to establish personal jurisdiction and AFFIRM the court's refusal to grant relief from
the default judgment.”

In re Miller 397 F. 3d 726 (9th Cir. 2005) The trustee of a trust argued that because she
filed for bankruptcy in the State of Washington, any proceedings pending against her in the
Montana bankruptcy court, including the debtor's motion for reconsideration of his request for
attorney's fees, were subject to an automatic stay under 11 U.S.C.S. § 362(a). The appellate court
had to decide whether the debtor's request for attorney's fees, which stemmed from his
counterclaim against the trustee, constituted the continuation of an action or proceeding against
the trustee to which the automatic stay applied. The appellate court found that the debtor's motion
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for attorney's fees, based on the trustee's breach of her fiduciary duties as trustee, was a
continuation of the counterclaim against the trustee, notwithstanding the fact that the trustee
initiated the proceedings by filing the proof of claim first. Thus, because the proceeding related
to the debtor's motion for attorney's fees was subject to the automatic stay under 11 U.S.C.S. §
362(a)(1), the Montana bankruptcy court erred when it concluded that the automatic stay did not
apply and its order granting the debtor's request for attorney's fees violated the stay and was void.

In re Tippett (9  Cir. BAP 2006, 1/31/06).  Is a post-petition sale by the debtors of theirth

home a violation of the stay?  Is the sale void?  The BAP said no, the stay did not apply to the
debtors’ sale of their home post-petition.  The BAP looked at the statutory construction of
Section 362, noting it focuses on acts against a debtor, not acts by a debtor.  The case also
discusses the concept of dicta and defines that term.

Mwangi v. Wells Fargo (9  Cir. BAP 2010). “Whether Wells Fargo violated theth

automatic stay is a threshold question. A further material issue is whether any such violation was
“willful” within the meaning of § 362(k). A “willful violation” does not require a specific intent
to violate the automatic stay. Rather, the statute provides for damages upon a finding that the
defendant knew of the automatic stay and that the defendant's actions which violated the stay
were intentional. Whether the party believes in good faith that it had a right to the property is not
relevant to whether the act was “willful” or whether compensation must be awarded. [In re
Bloom, 875 F.2d 224, 227 (9th Cir. 1989).] A violation of the stay is thus willful when a creditor
acts intentionally with knowledge of the bankruptcy. [Knaus, 889 F.2d at 775]. In re Abrams, 127
B.R. at 243. “The ‘willfulness test’ for automatic stay violations merely requires that: (1) the
creditor know of the automatic stay; and (2) the actions that violate the stay be intentional.”
Ozenne v. Bendon (In re Ozenne), 337 B.R. 214, 220 (9th Cir. BAP 2006), quoting In re Peralta,
317 B.R. 381, 389 (9th Cir. BAP 2004). See also In re Pinkstaff, 974 F.2d 113, 115 (9th Cir.
1992). We have held that the duty to relinquish property of the estate also has a reasonableness
element. In re Abrams, 127 B.R. at 243 (creditor must relinquish property of the estate within a
reasonable time period after notice of the bankruptcy case). 

NOTICE OF THE FILING OF THE PETITION

The presumption of receipt of a document sent.  See In re Henry,  266 B.R. 457,  (Bankr.
C.D. Cal. 2001) above, and In re Bucknum, 951 F.2d 204, 206-07 (9  Cir. 1991).  Theth

presumption that notices were properly mailed and therefore received can be rebutted only by
clear and convincing evidence that the mailing was not, in fact, accomplished.  See also In re
Cossio 163 B.R. 150 (9th Cir. BAP 1994).  Cossio also holds that a party or their attorney have
an affirmative obligation to monitor the docket.

EFFECTS OF THE AUTOMATIC STAY

The automatic stay in a tenant’s chapter 11 proceeding prevents the landlord from
enforcing a federal writ of execution for back rent.  In re LPM Corporation, 2001 DAR 11837

15



The automatic stay is self-executing and is effective upon the filing of the petition. 
Gruntz v. Los Angeles (In re Gruntz) 202 F.3d 1074, 1081 (9  Cir. 2000).th

RELIEF FROM THE STAY V. ABANDONMENT

An order terminating the automatic stay is not tantamount to an abandonment of the real
property or asset.  Catalano v. Commissioner of Internal Revenue 279 F.3d 682 (9  Cir. 2002),th

citing In re Saylor 108 F.3d 219, 221 (9  Cir. 1997) and In re Reed, 940 F.2d 1317, 1321 (9  Cir.th th

1991).

VIOLATIONS OF THE STAY ARE VOID, NOT VOIDABLE

In re Mitchell (9  Cir. BAP 2002)  Does § 549© (1), the bona fide purchaser ("BFP")th

defense to a trustee's action to avoid unauthorized post-petition transfers, provide an exception to
the automatic stay of § 362(a)? Appellant Value T Sales, Inc., which purchased debtors'
residence in San Diego, California, at a post-petition foreclosure sale without notice of the
bankruptcy, moved for a declaration that § 549© excepted the transaction from the automatic
stay. The bankruptcy court denied the motion, and Value T appealed. We conclude § 549© does
not avail appellant, and AFFIRM.  The BAP relied upon In re Schwartz, to hold that a post-
petition foreclosure sale is void, and that a later act cannot make it not void.  (See also In re
Cueva (5  Cir 2004), holding that a foreclosure in violation of the automatic stay is void unlessth

retroactive annulment of the stay is obtained. 11 USC 549© (protecting good faith postpetition
purchasers of estate property) is not an exception to this rule.)

See also 40235 Washington Street Corporation, a California Corporation, v. W. C. 
Lusardi, 329 F.3d 1076(9  Cir. 2003), holding that Section 362(a) of the Bankruptcy Codeth

provides that the filing of a bankruptcy petition creates an automatic "stay, applicable to all
entities, of," inter alia, "any act to create, perfect, or enforce any lien against property of the
estate." 11 U.S.C. § 362(a). Transfers in violation of the automatic stay are void. Schwartz v.
United States (In re Schwartz), 954 F.2d 569, 575 (9th Cir. 1992). When WSC filed its
bankruptcy petition, the automatic stay took effect, with the result that the Riverside County tax
sale, conducted to enforce the tax lien on the property, was void. Unless an exception to section
362(a) applies, therefore, Lusardi's purchase of the property at the tax sale was without effect. [2]
Eighteen exceptions to section 362(a) are listed in section 362(b). 11 U.S.C. § 362(b) (listing
circumstances in which "the filing of a petition . . . does not operate as a stay"). The text of
section 362(a) makes reference to the exceptions listed in section 362(b), 11 U.S.C. § 362(a)
(providing that the stay applies "[e]xcept as provided in subsection (b) of this section"), but not to
any other exceptions. The language of section 362, thus, suggests that the 18 listed exceptions are
the only exceptions to the automatic stay.

Lusardi does not argue that any of the 18 exceptions of section 362(b) applies to his
purchase. Rather, he asserts that section 549© of the Code provides a further exception to the
automatic stay provision. This assertion is plausible primarily because a number of courts,
including ours on some occasions, have assumed it to be correct, as we discuss below. The
district court in the present case relied on such assumptions and held that section 549© does
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create an exception to the automatic stay provision. Lusardi, No. 90-1472-R, unpublished order
at 9-12 (S.D. Cal. filed Jan. 19, 1999). However, we have never before addressed the question
directly. Recently the Bankruptcy Appellate Panel of the Ninth Circuit did so and concluded in
an opinion we find persuasive that section 549© does not create an exception to section 362(a).
Value T Sales, Inc. v. Mitchell (In re Mitchell), 279 B.R. 839, 841-44 (B.A.P. 9th Cir. 2002). We
reach the same conclusion as the Bankruptcy Appellate Panel.”

ANNULMENT OF THE STAY

Palm v. Cady, 266 B.R. 172 (9th Cir. January 03, 2003).   A judgment of the Bankruptcy
Appellate Panel (BAP), upholding denial of a motion for annulment of an automatic stay and
finding no violation of the stay by the recording of an abstract, is affirmed.  This case has an
unusual set of facts.  In National Environmental Waste, 129 F.3d 1052 (9  Cir. 1997) the Ninthth

Circuit noted that in deciding whether to annul the stay and grant relief from stay retroactively,
many courts focus on two factors: "(1) whether the creditor was aware of the bankruptcy petition;
and (2) whether the debtor engaged in unreasonable or inequitable conduct, or prejudice would
result to the creditor." 129 F.3d at 1055. However, in addition to considering these two factors, a
court must "balance[ ] the equities in order to determine whether retroactive annulment is
justified." Id. Such a determination necessarily involves a "case by case analysis." Id., citing
Christensen v. Tucson Estates, Inc. (In re Tucson Estates, Inc.), 912 F.2d 1162, 1166 (9th Cir.
1990). 

As the record reflects, in denying annulment of the automatic stay the bankruptcy court
applied the correct legal standard. It evaluated the particular facts of the case and balanced the
equities involved in light of those facts, pursuant to National Environmental Waste 129 F.3d
1052, 1054 (9th Cir. 1997). In particular, the court found: (1) when the Debtor transferred
Spyglass to Rowland, it had not been abandoned and was still property of the estate; (2) the
Debtor had no authority to transfer Spyglass to Rowland; (3) both the Debtor and Rowland knew
of the Debtor's pending bankruptcy case at the time the Debtor made the transfer; (4) if the
Debtor had moved for relief from stay to transfer Spyglass to Rowland, the Court would have
denied the motion because Spyglass was still estate property; and (5) the parties seeking
retroactive annulment of the automatic stay, Palm and Scapparo, were not parties to the Debtor-
Rowland transfer. Based upon these facts, the Court ruled that "the equities don't favor"
annulment of the automatic stay. 

  In re Fjeldsted  293 B.R. 12 (9  Cir. BAP 2003). The Chapter 13 debtor has appealedth

the Court's decision to annul the automatic stay retroactively for "cause" under § 362(d)(1), (2) in
order to validate an otherwise void, postpetition foreclosure sale of the debtor's residence to a
good faith purchaser for value and without notice of the bankruptcy ("bona fide purchaser"). The
debtor's attorney, Damon Lamont Hobdy ("Hobdy"), has also appealed a $600 sanction. 

We conclude that a determination of whether or not to annul the automatic stay and
thereby grant retroactive relief requires the court to balance the equities, and that bona fide
purchaser status alone is not cause to validate a sale. We are also bound by Value T Sales, Inc. v.
Mitchell (In re Mitchell), 279 B.R. 839 (9th Cir. BAP 2002), an opinion decided after entry of the

17



bankruptcy court's judgment, which held that bona fide purchaser status under § 549© is not an
exception to the automatic stay.   We also clarify that a Ninth Circuit court "balances the equities
in order to determine whether retroactive annulment is justified"--the test set forth in Nat'l Envtl.
Waste Corp. v. City of Riverside (In re Nat'l Envtl. Waste Corp.), 129 F.3d 1052, 1055 (9th Cir.
1997), cert. denied, 524 U.S. 952 (1998), and that the standard is not "extreme circumstances,"
which is at odds with the court's broad exercise of its discretion.  Therefore, we REVERSE and
REMAND the stay relief order. We also REVERSE and REMAND the sanction order, as the
sanction was imposed without adequate due process.  Fjeldsted also holds that, when determining
whether to annul the stay, the court must balance the equities to determine if cause exists.

APPEALS

An order granting or denying a motion for relief from the automatic stay is a final,
appealable order. In re Kamai (9  Cir. BAP 2004, citing Centofante v. CBJ Development, Inc.th

(In re CBJ Development, Inc.), 202 B.R. 467, 469 (9th Cir. BAP 1996), citing Christensen v.
Tucson Estates, Inc. (In re Tucson Estates, Inc), 912 F.2d 1162, 1166 (9th Cir. 1990). “We
consider preliminarily whether the adequate protection order is a final or interlocutory order. 
While some courts have found adequate protection orders to be interlocutory, we adopt the well-
reasoned opinion of the First Circuit Bankruptcy Appellate Panel in Banc of America
Commercial Financial Corp. v. CGE Shattuck, LLC (In re Shattuck), 255 B.R. 334, 336 (1st Cir.
BAP 2000) which held that an order denying relief from the automatic stay on condition that the
debtor make adequate protection payments, and without prejudice to the creditor seeking stay
relief in the future, was a final order for purposes of appellate review.”

ATTORNEY’S FEES

An over secured creditor is entitled to atty fees for a motion for relief from stay.  In re
Kamai (9  Cir. BAP 2004).th

STANDING

In re Heghmann (1  Cir. BAP 2004) Debtor-wife lacked standing to complain of stay1st

violations in husband's prior case. Even assuming that a Chapter 13 debtor's wife, as a co-debtor
liable with him on a residential lease, had standing to complain of the landlord's alleged
violations of the stay while her husband's bankruptcy case was pending, she had no standing to
complain of any such violations, following dismissal of her husband's bankruptcy case, in the
separate Chapter 13 case that the husband, as her bankruptcy attorney, filed on her behalf.
Furthermore, the doctrine of res judicata applied to bar the wife's claims. 

Section 362(d) authorizes the bankruptcy court to grant relief from the automatic stay
“[o]n request of a party in interest.” The issue before us, therefore, is whether ACIC is a “party in
interest” in Mr. Kronemyer’s bankruptcy case. The term“party in interest” is not defined in the
Bankruptcy Code. Status as “a party in interest” under § 362(d) “must be determined on a
case-by-case basis, with reference to the interest asserted and how [that] interest is affected by
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the automatic stay.” In re Woodberry, 383 B.R. 373, 378 (Bankr. D.S.C. 2008) (internal
quotation marks and citation omitted). As noted by the bankruptcy court, the Bankruptcy Code
defines “creditor” as “an entity that has a claim against the debtor that arose at the time of or
before the order for relief concerning the debtor.” § 101(10). The Bankruptcy Code further
defines “claim” as a “right to payment, whether or not such right is . . . contingent . . . .” § 101(5)
(emphasis added). While Mr. Kronemyer effectively concedes that ACIC has a contingent claim
under this analysis, he argues that holding such a contingent claim, under the facts of this case,
does not confer standing on ACIC.

Due to the limited scope and expedited nature of a relief from stay proceeding, the
standing requirement is not difficult to meet. Section 362(d) of the Bankruptcy Code provides
that stay relief may be granted to a "party in interest," and any party affected by the stay should be
entitled to seek relief. 3 Collier on Bankruptcy f 362.07[2] (3d ed. rev. 2010). In the Ninth
Circuit, challenges to secured claims are typically resolved in plenary proceedings. Johnson v.
Righetti (In re Johnson), 756 F.2d 738,740 (9th Cir. 1985) ("The validity of the claim or contract
underlying the claim is not litigated during the hearing."), overruled on other grounds by
Travelers Cas. & Sur. Co. v. Pac. Gas & Elec, Co., 549 U.S. 443 (2007); Biggs v. Stovin (In re
Luz Int'l), 219 B.R. 837, 841-42 (B.A.P. 9th Cir. 1998). Even so, the moving party must establish
a prima facie case of its claim or rights against a debtor or its estate to seek relief from stay. In re
Bialac, 694 F.2d 625, 627 (9th Cir. 1982); In re Aniel, 427 B.R. 811, 816 (Bankr. N.D. Cal.
2010).

ARBITRATION CLAUSES

 Hill v MBNA America Bank, N.A. A decision by the 2nd Circuit on January 25, 2006
Facts:  Kathleen Hill filed a Chapter 7 petition on October 9, 2001. The debtor scheduled an
unsecured debt to MBNA in her petition. The claim related to a credit card debt.  Prior to filing,
the debtor  executed an automatic draft agreement that allowed MBNA to withdraw the sum of
$159.01 per month from her checking account.  One withdrawal was made before the filing and
one thereafter.  MBNA received notice of the filing before the post-petition debit of $159.01 on
or about October 23, 2001.  The Trustee filed a "no asset" report in December of 2001 in which
he declared the case had been fully administered and should be closed.  On February 2, 2002, the
debtor filed the Adversary Proceeding against MBNA for a 362(a) violation and prayed for
damages under 362(h) and for unjust enrichment.  The complaint also requested certification  as
a class action.  MBNA filed a motion to stay or dismiss the adversary  based on the arbitration
clause in a pre-filing amendment to the cardholder agreement.  

Bankruptcy Court:  The Court denied MBNA's motion on the basis that the bankruptcy
court was the "most appropriate forum to adjudicate the  matter" and that the matter was a "core
proceeding."    

District Court:  The District Court found that the bankruptcy court had not abused its
discretion in refusing to dismiss or stay the adversary  proceeding in favor of arbitration with
respect to the automatic stay claim but had done so with respect to the unjust enrichment claim. 
The debtor thereupon withdrew the unjust enrichment claim.  The District Court concluded that
permitting arbitration of the alleged automatic stay violation would "seriously jeopardize the
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objectives of the Bankruptcy Code."
Circuit Court:  The Court first found that the automatic stay claim was clearly a "core

proceeding" because it involved rights derived directly from the Bankruptcy Code and could only
be filed by a consumer involved in a bankruptcy case.  However, the Court concluded that the
arbitration would not "seriously jeopardize the objectives of the Bankruptcy Code"  because the
estate had been fully administered and it was a no asset Chapter 7 case; the resolution of the
claim would have no impact on the estate; the request for class certification confirmed a lack of
nexus of  the claim to the bankruptcy estate; the stay was a statutory right and not in the nature of
an injunction that a court would need to enforce or interpret.

MOTIONS FOR RELIEF FROM STAY ARE SUMMARY PROCEEDINGS

Motions for relief from stay are summary proceedings.  1. Case law interpreting the scope
of a § 362 motion for relief from stay hearing holds that the hearing is summary in nature.  In
Biggs v. Stovin (In re Luz Int'l), 219 B.R. 837 (9  Cir. BAP 1997) "The hearing on a motion forth

relief from stay is meant to be a summary proceeding, and the statute requires the bankruptcy
court's action to be quick." Grella, 42 F.3d at 31 (citing Matter of Vitreous Steel Prods. Co., 911
F.2d 1223, 1232 (7th Cir. 1990)). Section 362(e) provides that the bankruptcy court must hold a
preliminary hearing on a motion for relief from stay no later than thirty days after the motion is
filed or "such stay is terminated with respect to such party in interest making such request." 11
U.S.C. § 362(e)(1994). Furthermore, § 362(e) requires that the court conclude a final hearing on
the motion for relief from stay no later than thirty days from the conclusion of the preliminary
hearing unless, due to compelling circumstances, the parties consent to an extension for a
specified period of time.

Given the limited grounds for obtaining a motion for relief from stay, read in conjunction
with the expedited schedule for a hearing on the motion, most courts hold that motion for relief
from stay hearings should not involve an adjudication of the merits of claims, defenses, or
counterclaims, but simply determine whether the creditor has a colorable claim to the property of
the estate. See In re Johnson, 756 F.2d 738, 740 (9th Cir.), cert. denied, 474 U.S. 828, 88 L. Ed.
2d 72, 106 S. Ct. 88 (1985)("Hearings on relief from the automatic stay are thus handled in a
summary fashion. The validity of the claim or contract underlying the claim is not litigated
during the hearing.")(citation omitted); In re Ellis, 60 B.R. 432, 436 (9th Cir. BAP 1985)("In any
case, stay litigation is not the proper vehicle for determination of the nature and extent of those
rights."); Grella, 42 F.3d at 33 ("We find that a hearing on a motion for relief from stay is merely
a summary proceeding of limited effect, and . . . a court hearing a motion for relief from stay
should seek only to determine whether the party seeking relief has a colorable claim to property
of the estate."); see also, 3 Collier on Bankruptcy P 362.08[6], 362-106 (15th ed. rev. 1997)
[hereinafter Collier].  HN4These courts hold that the expedited nature of a motion for relief from
stay limits the court's ability to make a full adjudication of the merits of the parties' claims. This
interpretation closely tracks the legislative history of § 362.  

2. Section 362's legislative history emphasizes the expedited nature and limited scope of
the hearing on a motion for relief from stay.
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The House of Representatives report on § 362 notes that the hearing on the motion for
relief from stay is of limited scope and is to be handled expeditiously by bankruptcy courts.

At the expedited hearing under subsection (e), and at all hearings on relief from the stay,
the only issue will be the claim of the creditor and the lack of adequate protection or existence of
other cause for relief from the stay. This hearing will not be the appropriate time at which to
bring in other issues such as counterclaims against the creditor on largely unrelated matters.
Those counterclaims are not to be handled in the summary fashion that the preliminary hearing
under this provision will be. Rather, they will be the subject of more complete proceedings by the
trustee to recover property of the estate or to object to the allowance of a claim. H.R. Rep. No.
95-595 at 344 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6300 (emphasis added). The Senate
report adopts this explanation, but also adds the following:
However, this would not preclude the party seeking continuance of the stay from presenting
evidence on the existence of claims which the court may consider in exercising its discretion.
What is precluded is a determination of such collateral claims on the merits at the hearing.  S.
Rep. No. 95-989 at 55, reprinted in 1978 U.S.C.C.A.N. 5787, 5841 (emphasis added).

The legislative history further emphasizes the cursory nature of a motion for relief from
stay by analogizing the automatic stay to a preliminary injunction.  Because the stay is essentially
an injunction, the three stages of the stay may be analogized to the three stages of an injunction.
The filing of the petition which gives rise to the automatic stay is similar to a temporary
restraining order. The preliminary hearing is similar to the hearing on a preliminary injunction,
and the final hearing and order is similar to a permanent injunction.  H.R. Rep. No. 95-595, at
344 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6300. This statutory history clarifies and
limits the purpose of the motion for relief from hearing. The hearing is not, nor was it intended to
be, the forum in which to determine the merits of the claims presented in support of relief from
the automatic stay. Rather the motion for relief from stay hearing is merely a threshold
requirement which, if met by the creditor, allows a creditor to fully pursue its claims against the
debtor without incurring liability for violating the automatic stay.

More fundamentally, however, it is not appropriate for the court to decide the rights of
either party in a stay relief motion.  Rule 7001 of the Federal Rules of Bankruptcy Procedure
requires an adversary proceeding to determine rights in property or obtain declaratory relief. “
Relief from stay hearings are limited in scope to adequacy of protection, equity, and necessity to
an effective reorganization; the validity of underlying claims is not litigated. In re Johnson, 756
F.2d 738, 740 (9  Cir.1985), cert. denied, 474 U.S. 828, 106 S.Ct. 88, 88 L.Ed.2d 72 (1985).th

Stay relief hearings do not involve a full adjudication on the merits of claims, defenses, or
counterclaims, but simply a determination as to whether a creditor has a colorable claim. Grella
v. Salem Five Cent Sav. Bank, 42 F.3d 26, 32 (1st Cir.1994).” In re Robbins, 310 B.R. 626, 631
(9th Cir. BAP 2004).

In deciding whether to grant relief from the automatic stay, a bankruptcy court is
generally called upon to decide a limited set of issues: the adequacy of protection for the creditor,
the debtor’s equity in the property and the property’s necessity to an effective reorganization. In
re Veal, 450 B.R. at 914 citing Johnson v. Righetti (In re Johnson), 756 F.2d 738, 740 (9th Cir.
1985) (overruled on other grounds by Travelers Cas. & Sur. Co. v. Pac. Gas & Elec. Co., 549
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U.S. 443 (2007)); Biggs v. Stovin (In re Luz Int’l, Ltd.), 219 B.R. 837, 842 (9th Cir. BAP 1998)
(hearing on motions for relief from stay are intended to be summary proceedings). The
bankruptcy court’s decision to lift the stay is merely a determination that the creditor’s claim is
sufficiently plausible to allow its prosecution elsewhere. See, e.g., Grella v. Salem Five Cent Sav.
Bank, 42 F.3d 26, 31-2 (1st Cir. 1994). Therefore, a moving party need only present a colorable
claim to the property at issue. In re Edwards, 454 B.R. at 105; In re Veal, 450 B.R. at 914-15.

ADEQUATE PROTECTION: 

See Sections 362 and 363 of the Code

Under § 362(d)(2), stay relief is available to a secured creditor if the debtor lacks equity
in the collateral, but only if it is also shown that the collateral is not “necessary to an effective
reorganization.” However, pursuant to § 362(d)(1), relief from stay is also available to the
secured creditor if it lacks adequate protection of its interest in the collateral. Adequate protection
is in turn defined in § 361, and is intended 4 to compensate a secured creditor whose collateral
declines in value while it is in the possession of, and being used by, a chapter 11 debtor.  Section
363 lays down the ground rules for a debtor’s use of property in a chapter 11 bankruptcy case. In
general, under § 363(c)(1), a chapter 11 debtor in possession may use property of a bankruptcy
estate in which a creditor holds a lien in the ordinary course of the debtor’s business without
notice to, or obtaining the consent of, the creditor. But while a debtor in possession may use
property subject to a creditor’s lien, § 363(e) conditions that right. It provides:
Notwithstanding any other provision of this section, at any time, on request of an entity that has
an interest in property used, sold, or leased, or proposed to be used, sold, or leased, by the [debtor
in possession], the court, with or without a hearing, shall prohibit or condition such use, sale, or
lease as is necessary to provide adequate protection of such interest.  As noted previously, §
361(1) instructs that when adequate protection is shown to be required to stave off a secured
creditor’s request for stay relief: such adequate protection may be provided by . . . requiring the
[debtor in possession] to make a cash payment or periodic cash payments to such entity, to the
extent that the stay under section 362 of this title, use, sale or lease under section 363 of this title,
or any grant of a lien under section 364 of this title results in a decrease in the value of such
entity’s interest in such property 

Based on case law, including the teachings of the Supreme Court in United Sav. Ass’n of
Tex. v. Timbers of Inwood Forest, 484 U.S. 365 (1988), the Panel reasoned that an important
factor in determining the timing and scheduling of adequate protection payments should be how
much the collateral had declined in value in the period after the secured creditor would have
exercised its remedies under state law absent a bankruptcy filing. Deico, 139 B.R. at 947.

Timing of a motion for adequate protection:
In Deico, the Court further noted that “Even beyond the facts of this case, it is well

established that delays in filing a motion for adequate protection should not unfairly treat the
debtor. In re Best Prods. Co., Inc., 138 B.R. 155 (Bankr. S.D.N.Y. 1992)(cautioning against the
danger of creditors waiting until late in the reorganization process to seek adequate protection
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payments and thereby attempting to control the plan confirmation process), aff’d, 149 B.R. 346
(S.D.N.Y. 1992); Greives v. Bank of W. Ind. (In re Greives), 81 B.R. 912, 965 (Bankr. N.D. Ind.
1987) (“there is imposed on a secured creditor the obligation to be diligent in pursuing adequate
protection”); In re Hinckley, 40 B.R. 679, 681 (Bankr. D. Utah 1984) (creditors should be
encouraged to pursue their available remedies quickly and not to sit on their rights while the
collateral diminishes in value); In re Adams, 2 B.R. 313, 314 (Bankr. M.D. Fla. 1980) (secured
creditor “should not be allowed to sit back and through his inaction compel the unsecured
creditors to become insurers of any deficiency that may arise”). Indeed, Deico cites a decision
relied upon by PCLC, Travelers Life & Annuity Co. v. Ritz-Carlton of D.C., Inc. (In re
Ritz-Carlton of D.C., Inc.), 98 B.R. 170 (S.D.N.Y. 1989). Although Ritz-Carlton held that
adequate protection should be awarded from the petition date under the facts of that case, it also
cautioned against allowing delays by creditors in filing motions for adequate protection that
would be unfair to the debtor. Id. at 173. In denying PCLC’s request for retroactive adequate
protection, the bankruptcy court did not abuse its discretion in considering PCLC’s delay in filing
its motion.  This Panel has long regarded the precedents established in its prior published
opinions as binding on the Panel absent changes in the Bankruptcy Code or controlling decisions
by the Ninth Circuit Court of Appeals or United States Supreme Court. Aheong v. Mellon Mortg.
Co. (In re Aheong), 276 B.R. 233, 249 (9th Cir. BAP 2002); Palm v. Klapperman (In re Cady),
266 B.R. 172, 181 n.8 (9th Cir. BAP 2001), aff'd, 315 F.3d 1121 (9th Cir. 2003); State v. Rowley
(In re Rowley), 208 B.R. 942, 944 (9th Cir. BAP 1997); Ball v. Payco- Gen’l Am. Credits (In re
Ball), 185 B.R. 595, 597 (9th Cir. BAP 1995). See also 9th Cir. BAP R. 8013-1(c)(1) (providing
that BAP opinions shall bind the Panel as precedent).”
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